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Thisis apost-divorce child custody case. When the mother and father divorced, by agreed order,
they gave custody of their minor child to the child’s maternal aunt and uncle. The aunt and uncle
|ater petitioned thetrial court to allow them to move with the child to another state. Thefather then
sought custody of the child. The trial court found that thefather had failed to prove a change in
circumstances warranting a change in custody from the aunt and uncle. Consequently, the father’s
petition for custody was dismissed and the aunt and uncl€e’ s petition to move to another state was
granted. Wereverse, finding that an erroneous legal standard was used. The causeisremanded for
adetermination of whether granting thefather’ s petition for custody would result in substantial harm
to the child.

Tenn. R. App. 3; Judgment of the Chancery Court is Rever sed and Remanded

HoLLy K.LILLARD, J., delivered the opinion of the court, inwhich ALAN E. HIGHERS, J., and DAVID
R. FARMER, J.,, joined.

Delilah A. Speed, Columbia, Tennessee, for the appellant, Paul J. Wood.
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OPINION

OnJuly 24,1997, Respondent M el anie TressaHeathman-Wood (* Mothe™) filed acomplaint
for divorce against Respondent/Appel lant Paul Wood (“Father”). Mother and Father had one child
during their marriage, Savannah Katelyn Wood, born December 19, 1995. In asubsequent amended
complaint for divorce, Mother alleged that sheand Father had been separated since July 4, 1997, that
she had maintained custody of Katelyn since their separation, and claimed that she had been
Katelyn' sprimary caregiver since her birth. Mother sought custody of Katelyn during the pendency
of the divorce and asked that Father be ordered to pay child support pendent lite

OnAugust 13,1997, thetrial court entered an agreed order grantingMother primary physical
custody during the pendency of the divorce. The trial court ordered Father to pay child support



pendent lite, and awarded Father visitation every other weekend. The order also stated that Father
had agreed not to become intoxicated and operate a motor vehicle while exercising visitation.

On June 18, 1998, Petitionerg/Intervenors/Appellees Jodean and Joseph King (“Aunt” and
“Uncle’), Mother’s aunt and uncle, filed a motion to intervene for custody of Katelyn. In the
petition, Aunt and Uncle aleged that they had taken custody of Katelyn at Mother and Father’s
request. On October 16, 1998, the trial court entered an agreed order granting permission to Aunt
and Uncleto intervene aswell as an agreed final decree of divorce between Mother and Father. In
thedivorcedecree, thetrial court reserved theissuesof child custody, support and visitation for later
determination. Child support and visitation were to remain as previously ordered until after a
hearing to determine the issues.

On December 28, 1998, the trial court entered an agreed order granting custody of Katelyn
toAunt and Uncle. Thetrial court did nat order child support to be paid toAunt and Uncle* because
of thecurrent financial situation of the parents.” Thetrial court granted M other reasonabl evisitation
on a schedule to be determined by Aunt and Uncle. Father was granted visitation every other
weekend and for additional periods on holidays and in the summer.

Less than amonth later, on January 25, 1999, Aunt and Uncle petitioned the trial court for
permissionto moveKatelynto another jurisdiction. Inthepetition, Aunt and Uncle statedthat Uncle
had been transferred to Cincinnati, Ohio, as the result of ajob promotion. Aunt and Uncle sought
to move with Katelyn to Florence, Kentucky, because it would be “doser to Tennessee to
accommodatevisitation for the child’ s natural father.” They asserted that it wouldbein Katelyn’s
best interest to remain in Aunt and Uncle' s custody.

Father filed an answer and counter-petition in which he requested sole custody of Katelyn.
In the counter-petition, Father asserted that he was employed, that he had remarried, and that hehad
astablehome. Father stated that, sincethe agreed order granting custody to Aunt and Uncle, Mother
had joined the Navy and was stationed in Michigan. In addition, Uncle had accepted a job in
Cincinnati, Ohio. Father argued that these were“material changesin circumstances,” and thatit was
not “in his childs [sic] best interest to move from the State of Tennessee.”

A hearing was held on Father’ s petition for custody and Aunt and Uncle' s petition to move
Katelyn to another state. At the hearing, Aunt testified that she lived with Uncle, their sixteen-year
old son, and Katelyn intheir home in Greenbrier, Tennessee, but that the family planned to move
to Florence, Kentucky, because of Uncle's promotion. She stated that Florence, Kentucky, is
approximately forty minutesfrom Cincinnati, Ohio, and approximaely four hoursfrom Greenbrier,
Tennessee. Aunt testified that she and Uncle had decided to live in Florence becauseit was closer
to Tennessee and, consequently, it would be ashorter trip for Katelyn’ s parentswhen they exercised
visitation.

Aunt testified that she and Uncle took custody of Katelyn in June 1997 at Mother and

Father’ srequest. Aunt stated that, when they first took custody, Katelyn wasfrequently ill and was
afraid of men and monsters. She said that Katelyn’'s physical and emotional health had improved,
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but expressed fear that Katelyn would regress if Fathe were granted custody. Aunt testified that,
when Katelyn returns from visitation with Father, she is often sick and is also usually angry and
rebelliousfor several days. Aunt also testified that Father had failed to give Katelyn medication that
Aunt had given him.

Aunt stated that Katelyn began acting aggressively toward other children in day care.
Consequently, Aunt took Katelyn to a psychologist, Dr. James Hebda (“ Dr. Hebda”), in February
1999. Dr. Hebdasaw Katelynfivetimesduring February 1999. At thetimehesaw Katelyn, she had
been with Aunt and Uncleapproximately eight months. Dr. Hebdadid not testify at the hearing; an
unsworn letter from him wasintroduced into evidence. Dr. Hebdd's records indicate that Katelyn
was seen primarily for the purpose of determining if she had attention deficit disorder or another
learning disability which would result in her aggressive conduct in day care. Hediagnosed Kateyn
ashaving attention deficit disorder with hyperactivity, and stated that thisput her at risk for behavior
and learning problems. Nevertheless, in hisletter, he also expressed an opinion regarding custody
of Katelyn. Aunt brought Katelyn for at least four of her five visits to Dr. Hebda during the one-
month period. Evidently, from his letter, Dr. Hebda did not meet with Father, did not observe
Katdyn with Father, and relied exclusively on information furnished to him by Aunt or Uncle. The
history recited in Dr. Hebda' s letter was consistent with A unt’ stestimony at the hearing:

It is my understanding that Katelyn’s natural father, Paul Wood, may be
attempting to pursue custody of Katelyn. Based on the clinical history of Mr. Wood
provided by family members, he displays significant alcohol and drug problems for
which he has received in-patient treament, a potential for violence, suicida
tendencies, and has not been a stable caregiver for Katelyn. Reportedly, after visits
with her natural father on weekends Katelyn is brought back frequently urkempt,
with unchanged diapersprior to being toil et trained, and with occasional bruisesafter
being disciplined by her father.

Perhaps not surprisingly, Dr. Hebda conduded that Katelyn should remainin the custody of Aunt
and Uncle.! He opined that removing Katelyn from the custody of Aunt and Uncle would put her
“at additional risk for devel oping Reactive Attachment Disorder, a serious emotional disorder that
stemsfrom ahistory of unstable attachmerntswith caregiversand could impair her ability to develop
meaningful social relationships.”

'Father’s attorney objected at the hearing to the trial court's admission of Dr. Hebda's
unswornletter, stating that she had “just now got acopy’ of theletter, that M other’ s attomey did not
disclose the letter until the day before the hearing, and that the information contained in the letter
was “total hearsay.” Thetrial court overruled the objections, stating that Father' s attorney should
have been prepared to rebut the allegationsin the | etter based on her knowledge of Father’ s alcohol
problems and his suicide attempts and that the trial court “didn’t attach great weight to the letter”
becauseit was obviousthat “ somebody . . . not on [Father’ 5] side of thefencetold[Dr. Hebda] these
things.”
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Mother testified at the hearing that she believed that Katelyn should remain with Aunt and
Uncle. She stated that Aunt and Uncle’' s homewas “a better home environment” for Katelyn, with
two parentsinstead of one, and that Aunt and Uncle sfamily “get along.” Mother testified that she
was no longer in the Navy and that she now lived and worked in Greenbrier, Tennessee. She
testified that Aunt told her that she could visit Katelyn on any weekend after Aunt and Uncle move
to Florence, Kentucky.

Mother testified that Father abused a cohol during their marriage. She stated that Father still
smokes, even though he knows that Katelyn is alergic to cigarette smoke. Mother testified that
Katelynis*“rude” and “hateful” after returning from Father’ shome. She asserted that Katelyn has
returned from Father’ shome with bruises on her legs. When asked how she got the bruises, Mother
testified that Katelyn replied, “my daddy whopped me.”

Father testified at the hearing that he re-married in January 1999 and that he was employed
at Bordeaux Hospital asalicensed practical nurse. He said that he lives with hiswife and her eight-
year old daughter in a home which his wife owns near Columbia, Tennessee. Father stated that
Columbia, Tennessee, isapproximately two hoursfrom Greenbrier, Tennessee. Father testified that,
if he were awarded custody of Katelyn, Mother could visit Katelyn whenever she desired.

Father admitted that he abused al cohol when he was going through hisdivorce, but asserted
that he no longer consumes alcohol. Father stated tha he smokes cigaretes, but that he smokes
outside of his home most of the time.

Father testified that he hasavery good relationship with hisdaughter. Hedenied having ever
“abused” her. Hestated that he attends church with Katelyn when hiswork schedulepermits. Father
testified that he has not medicated K atelyn except as prescribed by her doctor, and that he has never
seen Katelyn behave “rebelliously” or “aggressively.”

Father testified that he believed that allowing Katelyn to movewith Aunt and Uncle wauld
createdisruptionin her life. He stated that Aunt and Uncle have attempted to poison Katel ynagainst
him and his present wife and that they are trying to take Katelyn away from him. Hetestified that
his work schedule would preclude him from taking three to four days to visit Katelyn.

On March 30, 1999, thetrial court entered an order gating:

... while the natural parents have precedent [sic] over other persons with regard to
the custody, the Kings, in this case, do have custody of the child by agreement of the
natural parents. In order for there to be a change, there must be a showing of a
change of circumstance, not just on the part of the non-custodial parent who may
have done better since he either lost or gave up custody. There must be a showing
of change of circumstance and in this case, the Court finds that there is no showing
of change of circumstance other than the fact that Mr. King has a promotion and the
family will be moving and the Court find that moving is not the basis for losing
custody of the minor child.



Thetria court found that Father had remarried and that he now wanted custody of Katelyn, but that
“there is no showing that there is a change of circumstance with the custodians that works to the
detriment of the child.” Consequently, the trial court dismissed Father’s petition for custody and
granted Aunt and Uncl€e’ s petition to move with Katelyn to another state. From this order, Father
now appeals.

On appeal, Father arguesthat thetrial court erred in requiring him to demonstrate a“ change
of circumstance” warranting a change in custody from Aunt and Uncle. Father contends that the
“material and substantial changeof circumstances’ test appliesonly in custody disputesbetweentwo
parents. He asserts that, under Tennessee law, in a custody dispute between a parent and a non-
parent, a parent cannot be deprived of custody of his child unless there has been a finding that
“substantial harm” would result if custody were awarded to the parent. Father claimsthat, because
the trial court made no finding of “substantial harm,” its denial of Father’s petition wasin error.

Aunt and Uncle concede that the trial court based its dismissal of Father’s custody petition
on afinding that Father had failed to show a materid and substantial change of circumgances.
However, they contend that the record on appea demonstrates that Father is unfit and that
“substantial harm” will result if Father is granted custody of Katelyn. Aunt and Uncle cite the
testimony that Katelyn is often sick after returning from Father’s home and that she behaves
aggressively and rebelliously. They claim that Father continues to smoke cigarettes in Katelyn's
presence despite her alergy to cigarette smoke. Aunt and Uncle assert that Father does not give
Katelyn medication as prescribed when sheisill, and that Father has|ost histemper and spanked his
eight-year old step-daughter.

Sincethis case wastried by thetrial court sitting without ajury, we review the case de novo
upon the record with a presumption of correctness of the findings of fact by the trial court. See
Tenn.R.App.P. 13(d). Wereview questions of law de novo with no presumption of correctnessin
thetrial court’sdecision. See Ridingsv. Ralph M. Parsons Co., 914 SW.2d 79, 80 (Tenn. 1996).

Tennessee courts have long recognized that “the right of a parent is superior in a custody
dispute between a parent and athird party.” Dolesv. Doles, 848 S.W.2d 656, 660 (Tenn. Ct. App.
1992). As between a natural parent and a non-parent, the natural parent cannot be deprived of
custody of the child unless there has been a finding, after notice required by due process, that
substantial harm threatens the child’ s welfare if custody is given to the parent. Seeln re Askew
(Lewis v. Donoho), 993 SW.2d 1, 4 (Tenn. 1999) (“Askew”); see also Dean v. Compton, No.
M 1998-00052-COA-R3-CV, 2000 WL 329351, at *13 (Tenn. Ct. App. Mar. 30, 2000). Sufficient
grounds for a non-parent to seek custody of a child might include unfitness of the parent and
dependency and neglect of the child. See Askew at 3-5.

In Askew, the mother had asked a third party to care for her child when the child was quite
young. ld., 993 SW.2d at 1. In a“perfunctory order,” the juvenile court awarded custody of the
childto the third party based on the fact that the child had been living with the third party. Id. at 2.
Therewas no allegation or finding of unfitness or dependency and neglect. Seeid. at 2, n. 2. Shortly
thereafter, the mother petitioned for custody of the child. After ahearing on the mother’s petition,
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the juvenile court awarded “temporary custody” of the child to thethird party, but noted that it was
only “delaying restoring custody to the natural parents’ until the mother demonstrated shewas able
to care for the child. Id. at 2. The order was not appealed, but several years later was challenged
in court by the mother. Seeid.

Initsanalysis, the Tennessee Supreme Court in Askew emphasized that “ anatural parent may
only be deprived of custody of a child upon a showing of substantial harm to the child.” Id. at 4.
The Court noted that the juvenile court order contained “neither an explicit nor implicit finding of
substantial harm,” and that the order termed the custody awarded “temporary” and stated that the
juvenile court was “only delaying restoring custody” to the mother. Id. The Court stated:

Themagnitude of aparent’ sconstitutional right to rear and have custody of hisor her
children would necessitate a clear finding of substantial harm.

* * %

It appears that no valid determination was ever made that [the mother’ s] custody of
[the child] would result in* substantial harm” tothechild. Absent such afinding, we
conclude that the deprivation of the custody of her child has resulted in an
abridgement of [the mother’s] fundamental right to privacy.

Id. at 4-5 (citations omitted).

In this case, unlike Askew, there is no indication that the agreed order granting custody of
Katelyn to Aunt and Uncle was intended as atemporary order. However, asin Askew, it does not
appear that the custody order was based on afinding, implicit or explidt, that the naturd parents
were unfit or that substantial harm would result to Katelyn if custody were awarded to one of the
natural parents? Therefore, prior to hearing Father's petition for custody, the trial court had not
entered an award of permanent custody to Aunt and Uncle, based onafinding, implicit or explicit,
that the natural parents were unfit or that substantial harm would result to Katelyn if custody were
awarded to one of the natural parents. As set forth in Askew, in the absence of an order based on
such afinding, in considering Father’ s petition for custody, thetrial court wasrequired to determine
if Father was unfit or whether substantial harm would result to Katdyn if Father were awarded
custody of her. In the hearing on Father’s petition, thetrial court held that, in order to be awarded
custody, Father was required to show that there was a material change of circumstance regarding
Aunt and Uncle. Under the circumstance of this case, we must conclude that the trial court applied
an erroneous legal standard.

?Such “ agreed orders . . ., in the interest of facilitating agreement, are unlikely to state
expresdy that [the natural parent] is unfit or that substantial harm would result from an award of
custody” to [the natural parent]. Dean, 2000 WL 329351, at *14.
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Aunt and Uncleargue on appeal that, even if the order permitting them to retain custody of
Katelyn and move was based on an erroneous legal standard, the record supports a finding that
Father isunfit or that substantial harm would result to Katelyn from an award of custody to Father.
We disagree. The trial court simply did not address the issue of Father’s fitness or whether
substantial harmwould result to Katelynif custody wereawarded to Father. Consequently, onissues
on which the testimony conflicted, no determinationsof credibility were made. Moreover, even if
the trial court had resolved all issues of credibility against Father, histestimony is undisputed that
he no longer consumes alcohol, does not smoke cigarettesin hishome, and that he now has a stable
home environment. Consequently, we must remand this cause for a hearing on Father’ s petition,
applying the appropriate legal standard. On remand, the parties shall not belimited to the evidence
already presented below, but shall be permitted, in thetrial court’s discretion, to submit evidence
relevant to the issues, including but not limited to full examination of Dr. Hebda if requested.

In sum, we reverse the trial court’s denial of Father’s petition for custody and its grant of
Aunt and Uncle's petition to retain custody of Katelyn and move her to another jurisdiction. We
remand the caseto thetrial court for determination of whether Father isunfit or whether substantial
harm would result if custody of Katelyn were awarded to Father. If such afinding is made, thetrial
court may then evduate custody in light of the best interests of the child. See Askew, 993 S.W.2d
at 4; see also Bond, 896 S.W.2d at 548, and Dean, 2000 WL 329351, at * 15.

Thedecision of thetrial court isreversed and remanded. Costsaretaxed against Appellees,
Jodean and Joseph King, for which execution may issue if necessary.

HOLLY KIRBY LILLARD, J.



